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V. Statement Regarding Oral Argument
Should the Court grant this petition and determine that its

decisional process will be aided by oral argument, Delgado requests it
because at least one of the Grounds are of broad legal significance. See

Tex. Rule App. Proc. 68.4(c).
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To the Honorable Judges of the Texas Court of Criminal Appeals:
Appellant Brenda Delgado submits this petition for discretionary

review:

VI. Statement of the Case, Procedural History, and Statement
of Jurisdiction

This petition for discretionary review (“PDR”) requests that this
Court review the Opinion and Judgment of the Court of Appeals in

Delgado v. State, No. 05-19-00821-CR, 2021 Tex.App.LEXIS 8575

(Tex.App.-Dallas, Oct. 19, 2021) (designated for publication). See

Appendix. The Court of Appeals affirmed the Judgment of Conviction by
Jury (“Judgment”) entered and sentence imposed on June 7, 2019 in
Delgado v. State, No. F15-76401 (363rd Dist. Ct. Dallas Co.), in which

Delgado was convicted of Capital Murder under Tex. Penal Code §

19.03(a)(2) & (3) (Murder while committing Robbery, or employs another

to commit Murder for remuneration or the promise of remuneration) and

sentenced to life without parole in the Texas Department of Criminal

Justice (“T'DCJ”). (RR10.63; CR.119-120).1

1The Clerk’s Record is cited as “CR” followed by the page number. The Reporter’s
Record is cited as “RR” followed by the volume number and the page or exhibit
number.

11


https://plus.lexis.com/document/?pdmfid=1530671&crid=43a7015f-9e01-4ad4-b272-f1ac170451bf&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A63X2-21Y1-FFFC-B0G3-00000-00&pdcontentcomponentid=10618&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=hf4k&earg=sr0&prid=5e542ad1-9f41-4e07-a4b2-8027dff2de04
https://plus.lexis.com/document/?pdmfid=1530671&crid=43a7015f-9e01-4ad4-b272-f1ac170451bf&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A63X2-21Y1-FFFC-B0G3-00000-00&pdcontentcomponentid=10618&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=hf4k&earg=sr0&prid=5e542ad1-9f41-4e07-a4b2-8027dff2de04
https://plus.lexis.com/document/?pdmfid=1530671&crid=43a7015f-9e01-4ad4-b272-f1ac170451bf&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A63X2-21Y1-FFFC-B0G3-00000-00&pdcontentcomponentid=10618&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=hf4k&earg=sr0&prid=5e542ad1-9f41-4e07-a4b2-8027dff2de04
https://advance.lexis.com/search/?pdmfid=1000516&crid=7d769024-6391-4e53-a664-f40f2aa60d2c&pdsearchterms=Tex.+Penal+Code+%C2%A7+19.03&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=c5866575-3e50-4083-8468-9f556eae456c
https://advance.lexis.com/search/?pdmfid=1000516&crid=7d769024-6391-4e53-a664-f40f2aa60d2c&pdsearchterms=Tex.+Penal+Code+%C2%A7+19.03&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=c5866575-3e50-4083-8468-9f556eae456c

On October 22, 2015, Delgado was indicted for Capital Murder

under Tex. Penal Code § 19.03(a)(2) & (3) (RR6.10; CR.9): that on or about

September 2, 2015, in Dallas County, Texas, Delgado intentionally and
knowingly caused the death of Kendra Hatcher by employing Kristopher
Love to murder Hatcher for remuneration and the promise of
remuneration (drugs and U.S. currency) from Delgado and a drug cartel,
and per the agreement, Love intentionally and knowingly caused the
death of Hatcher by shooting her with a firearm (a deadly weapon).
Further, while intentionally and knowingly causing the death of Hatcher
by shooting her with a firearm (a deadly weapon), Delgado was
committing and attempting to commit Robbery.

On May 17, 2019, voir dire began. After hearing the evidence, on
June 7, 2019, the jury convicted Delgado as charged in the indictment.
(RR10.61; CR.18). Love had already been convicted and sentenced to
death for intentionally killing Hatcher while committing Robbery. Under

Tex. Penal Code § 12.31(a)(2), the trial court assessed Delgado’s

punishment in TDCJ without the possibility of parole (CR.119-120).
On October 19, 2021, the Court of Appeals affirmed. See Appendix.

This PDR is timely filed, so this Court has jurisdiction.
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VII. Grounds for Review

Ground 1: The Court of Appeals erred by finding that the evidence
was legally sufficient to prove that Love was employed by Delgado to
commit a murder for remuneration. The conclusion that there was a
meeting of the minds in which Love and Cortes were employed by
Delgado to kill Hatcher requires too much speculation (Issue 1)

e CR.9, 18,119-120

e RR6.10RR6.10, 46-53, 65-84, 94-96, 99-108, 116-119, 123-124, 132-
143, 181-189

e RR7.8-16, 22-69, 74-87, 99, 102-108, 132-137, 151-152, 170-185,
185-188, 197, 193-196, 199-201, 208-209, 213-236

e RR8.30, 33-34, 40-50, 56-61, 82-83, 86-89, 93-99, 102, 110-111, 120-
125, 131, 146-160, 163-166, 169-175

e RR9.8-9, 25-26, 29-30, 36-37, 43, 71-72, 75, 78-79, 96, 98, 107
e RR10.61, 63

e RR11.SX-3, SX-6, SX-8 to SX-10, SX-27 to SX-29, SX-73, SX-87, SX-
91, SX-92, SX-115 to SX-137, SX-150

e RR12.SX-218, SX-224, SX-233, SX-393

o RR7.243-248, 251-256, 259-269; RR8.8-57; RR11.5X-141 to SX-146;
RR12.5X-192 to SX-208, SX-292, SX-294, SX-315
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Ground 2: The Court of Appeals did not comply with Tex. Code
Crim. Proc. Art. 36.14 or afford due process because it did not—with
necessary clarity and completeness—describe in the jury charge how Tex.
Penal Code § 7.02(a)(2) applied to Tex. Penal Code § 19.03(a)(3) and the
facts (Issue 3)

e CR.115

e RR5.194

Ground 3: The Court of Appeals erred by finding that a substantial
right of Delgado was not affected because the jury was permitted to hear
Detective Barnes express his opinion about the hearsay statements of
others as proof (in his mind) that conflicting statements made to him by
Delgado were false (Issues 10 and 11)

e RR8.146-150, 157-158, 165-168, 173

e RR9.8

Ground 4: Delgado was improperly denied her constitutional right
to present evidence needed by the jury to correctly assess Crystal Cortes’s
credibility on the stand. Cortes’s ability to portray the desired demeanor

of appearing truthful when lying was relevant, not otherwise shown, and

14



vital to Delgado’s defense (Issue 6)
e RR8.146-150, 157-158, 165-168, 173
e RR9.8

See Tex. Rule App. Proc. 68.4(g).
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VIII. Argument

1. Ground 1: The Court of Appeals erred by finding
that the evidence was legally sufficient to prove
that Love was employed by Delgado to commit a
murder for remuneration. The conclusion that
there was a meeting of the minds in which Love
and Cortes were employed by Delgado to kill
Hatcher requires too much speculation (Issue 1)

To convince that Delgado employed Love to murder Paniagua’s new
girlfriend, the State relied on evidence of Delgado’s continued romantic
Interest with Paniagua and the connections developed—and acts
occurring—between Delgado, Crystal Cortez, and Love in less than a
month’s time. But missing was any evidence—apart the testimony of
Cortes—concerning either the terms of the alleged agreement between
Love and Delgado or how remuneration was involved. The evidence did
not prove the manner-and-means of the offense that the State chose to
prosecute Delgado.

The evidence failed to show that Cortes’s testimony was worthy of
belief because it was not corroborated in the manner required by Tex.

Code Crim. Proc. Art. 38.14, which prohibits a conviction upon the

testimony of an accomplice unless corroborated by other evidence tending

to connect the defendant with the offense committed, and the

16
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corroboration is not sufficient if it merely shows the commission of the
offense. Here, the State proved that Love killed Hatcher and that Cortes
was with Love when Hatcher was killed. However, the evidence that
tended to connect Delgado to Hatcher’s killing was insufficient.

The Court of Appeals should have recognized as a matter of law
that the “corroborating” evidence was consistent with the belief that
Delgado’s participation in what occurred—Hatcher’s death—did not
involve hiring Love as a hit man. The offense or conduct incorporated into
the indictment—Cortes’s version—was not proven. If the “other”
evidence did not tend to connect Delgado to hiring Love to kill Hatcher,
then all that Cortes said about this—and particularly that Love was
supposed to, or did, get drugs and money for killing Hatcher—should
have been disregarded in determining the sufficiency of the evidence. See

Reed v. State, 744 S'W.2d 112, 125 n.10 (Tex.Crim.App. 1988) (The only

proper test for accomplice-witness testimony is set forth in Article 38.14,
and “an accomplice witness may state any number of facts that may be
corroborated by evidence of other witnesses making his testimony ‘more
likely than not’ yet none of the facts may tend to connect the defendant

with the commission of the alleged offense.”).
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Because the State relied on the formation of an employment
contract and promise of remuneration, the jury was required to
determine whether that element—that Love was a “hit man” hired by
Delgado—was shown. Love’s commission of Capital Murder under Tex.

Penal Code § 19.03(a)(2)—as this Court found on April 14, 2021 in Love’s

appeal—was not enough to show Delgado’s responsibility under Tex.

Penal Code § 19.03(2)(2) & (3). “Evidence that the offense was committed

1s 1nsufficient to corroborate an accomplice’s testimony.” Smith v. State,

332 S.W.3d 425, 439 (Tex.Crim.App. 2011). Nor could Delgado’s

complicity be shown merely because she “knew about the offense and
failed to disclose it or helped the accused conceal it.” See id. Rather, “the
direct or circumstantial nonaccomplice evidence 1s sufficient
corroboration [only] if it shows that rational jurors could have found that

it sufficiently tended to connect the accused to the offense” in the manner

alleged. Smith, 332 S.W.3d at 442; Gardner v. State, 730 S.W.2d 675, 678

(Tex.Crim.App. 1987).

Further, “[P]roof of the corpus delicti cannot be made by the
accomplice witness testimony alone; such testimony must be

corroborated by independent evidence tending to show the commission of
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the charged offense. Rice v. State, 605 S.W.2d 895, 898 (Tex.Crim.App.

[Panel op.] 1980) (citing numerous authorities); see also Mulder v. State,

707 S.W.2d 908, 912 (Tex.Crim.App. 1986) and Thompson v. State, 621

S.W.2d 624, 629 (Tex.Crim.App. 1981) (“If it appears that there was proof

before the jury confirming the testimony of the accomplice to material
facts tending to connect the accused with the commission of the offense,
the law is satisfied.”). This Court should not allow a conviction to be

“had”—contrary to the prohibition in Tex. Code Crim. Proc. Art. 38.14.

That Delgado was connected to the vehicle used to kill Hatcher and
the people who killed her did not prove anything about her employment
of Love. The meaning of “employ” in the statute is vague. All that is
known 1s that this terminology came about as a “floor amendment” to
C.S.H.B. 200 in the Texas Senate on May 23, 1973, in the place of a
reference to murder “committed for pecuniary gain.” But for the evidence
to be legally sufficient, it must incorporate the usual concepts of contract
formation i.e., “a clear and definite offer followed by a clear and definite

acceptance in accordance with the offer’s terms.” See Angelou v. African

QOverseas Union, 33 S.W.3d 269, 278 (Tex.App.-Houston [14th Dist.] 2000,

no pet.). This must lead to “mutual understanding and assent to the
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agreement regarding the subject matter and [its] essential terms.” See

T.O. Stanley Boot Co. v. Bank of El Paso, 847 S.W.2d 218, 221 (Tex. 1992).

The plain language of the statute leads to the conclusion expressed

by the dissenting judges in Holladay v. State, 709 S.W.2d 194, 206

(Tex.Crim.App. 1986): “in the context of a capital murder crime, when the

accomplice witness rule demands corroboration tending to connect the
defendant with the offense committed, the term “offense committed”
necessitates corroboration of the very element that elevates the crime to
capital status, as well as corroboration for the underlying offense that
would be demanded absent this elevating fact.” The State must meet the
“heavy burden of demonstrating that the murder was performed for the

>

reason of pecuniary gain.” Rice v. State, 805 S.W.2d 432, 435

(Tex.Crim.App. 1991) and Beets v. State, 767 S.W.2d 711, 736 n.4

(Tex.Crim.App. 1988) (op. on reh.) (This Court distinguished a murder

“for gain or profit,” where the State has a heavy burden of demonstrating
that the murder was performed for pecuniary gain, versus a murder
during a robbery or kidnapping for ransom, where the State must show
only that an intentional killing took place “during the course of’ the

underlying felony.).
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Here, Cortes testified about some sort of offer made by Delgado
about remuneration in which she (Cortes) claimed that she was promised
$500 for her assistance in causing Hatcher’s death (RR7.185) even
though this promised renumeration involved up to 50 hours planning and
surveillance. (RR7.185-186). Cortes also claimed that Delgado paid for
$600 for “Cush” (Kush, a strain of Cannabis) and $300 in cocaine, which
Cortes transferred to Love along with some cash. (RR7.86-87).

However, there 1s no evidence of acceptance of any offer by Love
from Delgado. And outside Cortes’s testimony, there is no evidence that
these purported transfers took place. It stretches credulity to believe that
anyone would make all of the efforts required to set up the killing and
incur the risk of a death sentence without a specific pecuniary gain
agreed upon. Or evidence—other than Cortes’s testimony—of the receipt
of something “up front,” meaning a show of good faith. Here, “[t]he
corroborative facts which the State adduced simply do not tend to prove
that the existence of the element of remuneration, the element which
elevates the offense to capital murder, is more likely than not.” Granger

v. State, 605 S.W.2d 602, 605 (Tex.Crim.App. 1980), overruled to extent of
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any conflict with Holladay v. State, 709 S.W.2d 194 (Tex.Crim.App. 1986)

by Anderson v. State, 717 S.W.2d 622, 631 (Tex.Crim.App. 1986).

The Court of Appeals did not apply the holding in Anderson
correctly. All this Court held in Anderson is that the evidence—the type
missing here—supported a finding that Anderson was connected “with
the commission of the murder of...Goode for the promise of

remuneration.” 717 S.W.2d at 631. This 1s consistent with the

interpretation given to Art. 38.14 in the first opinion in Rice, the cases
cited in Rice, and Mulder. The facts here indicate why it is so important
that the proof of the employment agreement be corroborated per Art.
38.14 so that the purpose of the accomplice-witness stricture is met.
There was insufficient evidence that “tends to connect Delgado” to
a capital murder. Thus, Delgado is entitled to a judgment of acquittal.

Cathey v. State, 992 S.W.2d 460, 462 (Tex.Crim.App. 1999); Tex. Code

Crim. Proc. Art. 38.17. In the alternative, Delgado asks this Court to

reverse the Judgment and sentence, convict her of Murder, and remand

to the trial court for a new sentencing hearing.
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2. Ground 2: The Court of Appeals did not comply
with Tex. Code Crim. Proc. Art. 36.14 or afford due
process because it did not—with necessary clarity
and completeness—describe in the jury charge
how Tex. Penal Code § 7.02(a)(2) applied to Tex.
Penal Code § 19.03(a)(3) and the facts (Issue 3)

The Court of Appeals accepted the State’s assertion that
“employ[ing] another to commit..murder for remuneration or the
promise of remuneration”—is “one manner or means of committing
capital murder as a principal.” Delgado, id. at 27. But Delgado did
nothing to directly cause the death of Hatcher. The Court of Appeals
incorrectly held that Delgado could be held responsible for the death of
Hatcher as a principal and further erred in finding this meant that there
was no need to explain to the jury the need for the State to show that
Delgado 1s criminally responsible as a party for Love’s conduct under Tex.

Penal Code § 7.02(a)(2). See Villarreal v. State, 935 S.W.2d 134, 143

(Tex.Crim.App. 1996) (Clinton, J. concurring) (When a new fact pattern

arises that tests the boundaries of legal generalization, it may be
appropriate for an appellate court to step in and, in the interest of setting

guideposts for the trial courts, to say how the law should apply to that
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fact pattern.). To conclude that Delgado acted as a principal with this
jury instruction conflicts with this observation:

“To employ” goes beyond mere solicitation and is a completed
act. Therefore, the solicited employing person would become a
party to the commission of capital murder under...Penal Code
Sec. 19.03(a)(3). As a result, the act allegedly solicited, that
“Gerald Johnson requested and attempted to induce Roger
Bryant to employ another to intentionally and knowingly
cause the death of an individual” would make Roger
Bryant a party to the commission of the felony solicited under
Sec. 15.03, supra.

Johnson v. State, 650 S.W.2d 784, 787 (Tex.Crim.App. 1983); see Beier v.

State, 687 S.W.2d 2, 3 (Tex.Crim.App. 1985) (when the defendant is not

the primary actor, the State must prove: (1) conduct constituting an
offense; and (2) an act by the defendant done with the intent to promote
or assist such conduct.). Here, the trial court gave the jury no clue that
what matters 1s the employer’s control or influence over the events in
which she i1s implicated only in that capacity.

Paradoxically, under the reasoning of the Court of Appeals, Delgado
committed murder both by: (1) intentionally or knowingly causing the
death of another by her own conduct; and (2) employing “another to
commit the murder for remuneration or the promise of remuneration.”

Tex. Penal Code § 19.03(a)(3) effectively states how someone can commit

24


https://plus.lexis.com/search/?pdmfid=1530671&crid=6d891375-5744-42ea-ab7e-fbe4e40e5b69&pdsearchterms=650+S.W.2d+784%2C+787&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bg_tk&earg=pdsf&prid=eaf26816-3415-4f70-9cfa-26a41d25dfb5
https://plus.lexis.com/search/?pdmfid=1530671&crid=6d891375-5744-42ea-ab7e-fbe4e40e5b69&pdsearchterms=650+S.W.2d+784%2C+787&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bg_tk&earg=pdsf&prid=eaf26816-3415-4f70-9cfa-26a41d25dfb5
https://plus.lexis.com/search/?pdmfid=1530671&crid=a6258797-370a-4ccf-bc61-34f67c02764e&pdsearchterms=687+S.W.2d+2%2C+3&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bg_tk&earg=pdsf&prid=2cfb2388-12b9-4f97-8bf1-f05154fa200c
https://plus.lexis.com/search/?pdmfid=1530671&crid=a6258797-370a-4ccf-bc61-34f67c02764e&pdsearchterms=687+S.W.2d+2%2C+3&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bg_tk&earg=pdsf&prid=2cfb2388-12b9-4f97-8bf1-f05154fa200c
https://plus.lexis.com/search/?pdmfid=1530671&crid=a6258797-370a-4ccf-bc61-34f67c02764e&pdsearchterms=687+S.W.2d+2%2C+3&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bg_tk&earg=pdsf&prid=2cfb2388-12b9-4f97-8bf1-f05154fa200c
https://advance.lexis.com/search/?pdmfid=1000516&crid=7d769024-6391-4e53-a664-f40f2aa60d2c&pdsearchterms=Tex.+Penal+Code+%C2%A7+19.03&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=c5866575-3e50-4083-8468-9f556eae456c

murder by employing another to do the deed. It is in this situation that
the employer i1s treated as creating the result that actually occurs
through the conduct of the employed actor, as though she commaitted the

murder under Tex. Penal Code § 19.02(b)(1) without doing anything that

directly causes the death. This explains the holdings in cases like Garcia

v. State, 578 S.W.3d 106, 124 (Tex.App.-Beaumont 2019, pet. ref.)

(utilizing liability as an accomplice to affirm verdict even though jury had

erroneously determined guilt as a principal) and Whitmire v. State, 183

S.W.3d 522, 526 (Tex.App.-Houston [14th Dist.] 2006, pet. ref.) (“Even if

a defendant does not commit murder himself, he may be found guilty as
a party to the crime if he acts with the intent to promote or assist in the
commission of the murder.”).

The offer of payment causes no death without the conduct of the
other person and cannot be characterized as a “but for” cause without
some evidence about why the killer committed murder. The formation of
the contract alone is not what causes the death, as was stated in the
charge. Fulfillment of the contract—the “employee’s” determination to

carry out or act upon the agreement—is what brings about the

“employer’s” responsibility as the principal. Such rationale must be
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presented in the charge. Otherwise, the jury cannot validly find that
Delgado “did intentionally or knowingly cause the death of Kendra
Hatcher” as she was not present.

The jury charge, however, neither identified the other person (the
principal) nor limited or identified the form of assistance (the nature of
Delgado’s conduct). It failed to apply the law to the facts of the case. This
left the jury free to speculate on how § 7.02(a)(2) might apply to the
evidence. And since a separate in-the-course-of theory was given, it
allowed the jurors to disagree on the applicable theory of Delgado’s

increased liability. See Williams v. State, 547 S.W.2d 18, 20

(Tex.Crim.App. 1977) (“the failure of the charge to apply the law to the

facts ‘impairs the right to trial by jury and, therefore, by definition, is
“calculated to injure the rights of defendant,” (Art. 36.19) to a trial by
jury...”).

The elements of the offense presented in the jury charge said
nothing about Delgado having acted “as a party who induced another to
shoot the complainant for remuneration.” Id. A correct charge would have
read: “if you find...the defendant...did employ Love to intentionally or

knowingly kill Hatcher for remuneration or the promise of remuneration
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and thereby became criminally responsible for Love’s murder of Hatcher
by inducing him to act, then you will find the defendant guilty of capital

murder as charged in the indictment.” Jones v. State, 815 S.W.2d 667,

670 (Tex.Crim.App. 1991) (per curiam) (“...[a] charge which contains an

abstract paragraph on a theory of law, but does not apply the law to the
facts, deprives the defendant of ‘a fair and impartial trial.”). Without it,

Delgado was denied a fair and impartial trial since per Tex. Code Crim.

Proc. Art. 36.19, if it appears that any requirement of Tex. Code Crim.

Proc. Art. 36.14 has been disregarded, the judgment shall not be reversed

unless the error appearing from the record was calculated to injure the
rights of defendant.

“A defendant charged with a serious crime has the right to have a
jury determine his guilt or innocence, and a jury’s verdict cannot stand if
the instructions provided the jury do not require it to find each element

of the crime under the proper standard of proof.” Cabana v. Bullock, 474

U.S. 376, 384 (1986); see also Carpenters v. United States, 330 U.S. 395,

408-409 (1946) (error cannot be harmless because the basis for the

finding of guilt is left unclear where proper instruction is omitted). Art.

36.14 requires the trial court to deliver to the jury a written charge
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setting forth the “law applicable to the case,” and part of this duty
requires that the charge “...be tailored to the facts presented at trial. That
1s, the trial court must submit to the jury only the portions of the [law]
that are supported by the evidence.” To do otherwise is error. Burnett v.

State, 541 S.W.3d 77, 84 (Tex.Crim.App. 2017). See also Delgado v. State,

235 S.W.3d 244, 249 and n.17 (Tex.Crim.App. 2007) (referring to “the law

applicable to the specific offense charged”).

The instruction did not inform the jury clearly of the role it was to
play or the decisions it must make. The instruction failed to provide the
assistance and guidance the jury needed to properly consider the
evidence and reach a meaningful verdict. The jury must be able to

understand the law to apply it. Reeves v. State, 420 S.W.3d 812, 818

(Tex.Crim.App. 2013) (“It 1s not the function of the charge merely to avoid

misleading or confusing the jury: it is the function of the charge to lead
and to prevent confusion.”).

When this Court considers: (1) the entire jury charge (missing the
critical language described above); (2) the state of the evidence (no
evidence showing a “contract” between Delgado and Love and insufficient

corroboration of Cortes’s testimony); (3) the arguments of counsel (the
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State heavily relied on this theory); and (4) other relevant information in
the record, this Court should find that Delgado suffered egregious harm.

Ngo v. State, 175 S.W.3d 738, 743-744 (Tex.Crim.App. 2005); see Almanza

v. State, 686 S.W.2d 157, 171 (Tex.Crim.App. 1985). The error affected

the basis of the case and deprived Delgado of a valuable and essential

right. Marshall v. State, 479 S.W.3d 840, 843 (Tex.Crim.App. 2016).
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3. Ground 3: The Court of Appeals erred by finding
that a substantial right of Delgado was not
affected because the jury was permitted to hear
Detective Barnes express his opinion about the
hearsay statements of others as proof (in his
mind) that conflicting statements made to him by
Delgado were false (Issues 10 and 11)

The Court of Appeals decided Issues 10 and 11 together (Delgado,
id. at 46-48). The Court seemed to agree that Delgado’s objections to

Detective Barnes’s testimony should have been sustained. See Coots v.

State, 826 S.W.2d 955, 959 (Tex.App.-Houston [1st Dist.] 1990) (Officer’s

testimony that he put a picture of the defendant in a photo line-up
because of information provided by a witness was rejected as back-door

hearsay); Duckett v. State, 797 S.W.2d 906, 918 (Tex.Crim.App. 1990)

(The prosecution may not bolster its witnesses unless they have been
impeached). As proponent of the evidence, the State failed to articulate a
non-truth-of-the-matter-asserted basis for admitting it, so the State had
no purpose other than to bolster the testimony of its other witnesses—
either by repeating testimony or proof of prior consistent statements.
Barnes had no personal knowledge of the basis for those assertions or

their accuracy yet was permitted to assert that Delgado was lying
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because her statements did not conform to out-of-court assertions of
others—all under the guise of relating investigative details.

Although accepting part of Delgado’s arguments, the Court of
Appeals failed to address the crux of the matter of which she complained:
the problem is not merely that Barnes repeated what others told him—
or information that was presented in other ways. Barnes expressed his
opinions about the truth of the statements. Neither of the cases cited by
the Court of Appeals supported a finding that the error was harmless
dealt with allowing such opinions.

A witness should not be permitted to express—as knowledge of
something—a belief based on something asserted by another. No witness
should ever be allowed to express an opinion about the truth of hearsay.

See Ruiz v. State, 631 S.W.3d 841, 2021 Tex.App.LEXIS 6108, at *25-26

(Tex.App.-Eastland July 30, 2021, pet. filed) (“Dr. Keenan’s proposed

testimony, if presented to the jury, would have been tantamount to
allowing him to express a credibility assessment of the statements that
Juan made to Detective Porter, a determination that exceeds the
permissible scope of any witness’s testimony.”). This is particularly

harmful where the witness 1s in law-enforcement. Cook v. State, No. 06-
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20-00001-CR, 2021 Tex.App.LEXIS 8458, at *22-23 (Tex.App.-Texarkana

Oct. 20, 2021, no pet. h.) (designated for publication) (“Because an

investigating officer is not directly aligned with either party, his
testimony carries an independent quality not found in the other
witnesses. And, due to his position and experience investigating such
cases, his testimony also carries an aura of reliability as well as the

State’s imprimatur.”); citing Schutz v. State, 957 S.W.2d 52, 72

(Tex.Crim.App. 1997) (“A jury would expect a mother to testify that her
son was truthful, and would likely view such testimony with natural
skepticism. On the other hand, the testimony of an officer qualified as an
expert on the investigation of sexual assault cases would likely carry
exceptional weight and an aura of reliability which could lead the jury to
abdicate its role in determining [the complainant’s] credibility.”).

The trial court abused its discretion by allowing this testimony, and

its admission fell outside the zone of reasonable disagreement.

Weatherred v. State, 15 S.W.3d 540, 542 (Tex.Crim.App. 2000). The error

affected Delgado’s substantial rights. Tex. Rule App. Proc. 44.2(b). The

Judgment and sentence should be reversed, and the case remanded for a

new trial.
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4. Ground 4: Delgado was improperly denied her
constitutional right to present evidence needed
by the jury to correctly assess Crystal Cortes’s
credibility on the stand. Cortes’s ability to portray
the desired demeanor of appearing truthful when
lying was relevant, not otherwise shown, and vital
to Delgado’s defense (Issue 6)

While the Court of Appeals noted that there was already evidence
calling the credibility of Cortes’s testimony into doubt, it should not have
held that such circumstance alone provided a reason to deny admission
of additional credibility evidence concerning Cortes’s ability to evince an
aura of truth-telling when in fact she was speaking falsehoods. Several
times, Cortes tried to convince the police of her innocence by floating
1deas about her conduct or knowledge that proved mendacious. Although
proof of inconsistencies between these statements and the State’s theory
about Delgado’s liability was made known to the jury, Delgado wanted to
go further and use videos (RR7.117-121; RR.12.DX-2 and DX-3) to show
how Cortes maneuvered her appearance and speech affects to evince
honesty, which are attributes of a persistent and accomplished liar.

In a similar circumstance, where the defendant sought to introduce
evidence indicating that a witness’s appearance during her testimony

was false or deceptive considering inconsistent conduct on an earlier
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occasion, the court acknowledged the evidence was relevant to her
credibility. It was admissible because “[a] witness’s demeanor bears on
the credibility and weight the trier of fact accords the witness’s

testimony.” See, e.g., People v. Rosales, No. B257795 2015

Cal.App.Unpub.LEXIS 8872, at *17-18 (Cal.App. Dec. 10, 2015) (not

published), citing Elkins v. Superior Court, 163 P.3d 160, 41 Cal.4th

1337, 1358 (Cal.4th 2007).

Contrary to the reasoning of the Court of Appeals (Delgado, id. at
36-37), the video evidence made a consequential fact—the
trustworthiness of Cortes’s demeanor—Iless probable or useful and
meaningful than it would be without the evidence. This purpose was not

outweighed by any concern under Tex. Rule Evid. 403.

The need for consideration of the appearance of witnesses and

demeanor has often been emphasized. See, e.g., In re Guardianship of

A.B., 630 S.W.3d 489, 499 (Tex.App.-Eastland 2021, pet. denied)

(observing that role of the trier of fact involves direct evaluation of the
testimony, i.e., “the observation of voice inflection, tone and confidence,

attitude, and the demeanor of each” witness); see also Guzman v. State,

955 S.W.2d 85, 89 (Tex.Crim.App. 1997) (“If the issue involves the
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credibility of a witness, thereby making the evaluation of that witness’
demeanor important, compelling reasons exist for allowing the trial court
to apply the law to the facts”).

What Delgado sought to show the jury was evidence directly
showing Cortes’s prior behavior, demeanor, acts, omissions, all of which
was probative to the issue of Cortes’s credibility, which was crucial to this
case and went to the heart of the State’s case since Cortes was an

accomplice as a matter of fact and as a matter of law. Druery v. State, 225

S.W.3d 491, 498 (Tex.Crim.App. 2007); Ash v. State, 533 S.W.3d 878, 884

(Tex.Crim.App. 2017). See, e.g., State v. Martinez, 781 N.W.2d 511, 519

(Wis.App. 2010) “[A] video statement provides more information to the

jury...the jury not only hears the witness’s words...in his or her own voice
but also sees the witness again, with all the cues to credibility and
meaning that demeanor conveys. This makes a video statement both a
more accurate presentation of the witness’s testimony than a transcript
and potentially a more powerful one.”).

The situation here 1s the inverse of that in Mevyer v. State, 41 S.W.

632, 633 (Tex.Crim.App. 1897), where this Court prohibited arguments

of counsel—with no supporting evidence—that “...from the appearance of
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the (complainant), her disposition, the looks of her eyes, her conduct, her
demeanor, and manner of testifying, it is shown that she is not a woman
of private or domestic habits, but a woman of worldly experience, of
heartless feelings, devoid of modesty, and reckless and adventurous
character.” This Court called such inferences “purely imaginary,” and
explained they “...would furnish no defense in this case, if she was such
a woman. If it be conceded that she was, it did not authorize the
defendant to shoot her as she fled from him.” Id.

The trial court’s determination to exclude this evidence was
harmful because a large part of Delgado’s defense was to discredit Cortes
as a witness that her description of Delgado’s involvement in the killing
would be disregarded by the jury. Thus, as part of the cross-examination
of Cortes, counsel prepared snippets of video-recordings of conversations
that Cortes had with various police officers in which she had made claims
that she later admitted were completely fabricated. Admission of Defense
Exhibits 2 and 3 was also sought to show how much effort Cortes could
exert to make her body language and manner of speech appear genuine

when telling a lie, without regard to how implausible the factual
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assertions actually were. The offer of proof dealt with the mendacity of

her words and the appearance projected by Cortes when she was lying.
This proof would have assisted the jury in evaluating what weight

to assign to Cortes’s testimony and had independent relevance apart from

restrictions placed on impeachment evidence in Tex. Rule Evid. 608(b) or

use of a prior inconsistent statement to prove the bias or interest under

Tex. Rule Evid. 613(b). The testimony was admissible under Tex. Rule

Evid. 611(b). The exhibits had an independent evidentiary value and

probative effect that raised it from cumulative to contributory to the
determination of the truth.

Delgado was deprived of a substantial right and constitutional
guarantee by the judge’s ruling. This evidence could be classified as “such
a vital portion of the case that its exclusion effectively preclude[d]

[Delgado] from presenting a defense.” Potier v. State, 68 S.W.3d 657, 665

(Tex.Crim.App. 2002).

IX. Conclusion

The Court of Appeals erred and decided important questions of
state or federal law: (1) that have not been but should be settled by this

Court; and (2) in a way that conflict with the applicable decisions of this
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Court and the Supreme Court. See Tex. Rule App. Proc. 66.3(b) & (c).

Delgado prays that this Court grant discretionary review, reverse the
Opinion and Judgment, and (1) per Ground 1, acquit Delgado or; acquit
Delgado, convict her of Murder under Tex. Penal Code § 19.02, and
remand for a new trial on punishment; or (3) per Grounds 2-4, remand
for a new trial.

Respectfully submitted,

Michael Mowla

P.O. Box 868

Cedar Hill, TX 75106
Phone: 972-795-2401
Fax: 972-692-6636
michael@mowlalaw.com
Texas Bar No. 24048680
Attorney for Delgado
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Affirm and Opinion Filed October 21, 2021

In The
Court of Appeals
Fifth District of Texas at Dallas

No. 05-19-00821-CR

BRENDA DELGADO, Appellant
V.
THE STATE OF TEXAS, Appellee

On Appeal from the 363rd Judicial District Court
Dallas County, Texas
Trial Court Cause No. F15-76401-W

OPINION

Before Justices Molberg, Nowell, and Reichek
Opinion by Justice Molberg

Appellant Brenda Delgado was convicted of capital murder and sentenced to
life imprisonment without the possibility of parole.! She now raises eleven issues
on appeal. Because we find no reversible error, we affirm the trial court’s judgment.

EVIDENCE PRESENTED AT TRIAL

Dr. Kendra Hatcher was shot and killed in the parking garage at her apartment

building in Uptown Dallas on September 2, 2015. The ensuing Dallas Police

Department investigation determined she was shot by Kristopher Love, who was

! The State did not seek the death penalty. See TEX. PENAL CODE § 12.31(a).



driven to the site by Crystal Cortes. They combined to kill Hatcher at the bidding of
appellant, who wanted Hatcher out of the picture after Hatcher started dating
appellant’s ex-boyfriend, Dr. Ricardo Paniagua. As promised, Love and Cortes
received money, drugs, or both from appellant in exchange for killing Hatcher.

After being questioned by police, appellant fled to Mexico. She was indicted
for capital murder on October 22, 2015. Appellant remained in Mexico until she
was finally arrested by Mexican police on April 8 of the next year, and she was
brought to trial in Dallas County in May 2019.

At trial, Detective Eric Barnes, the lead detective investigating the case,
testified that he arrived at the crime scene and learned that surveillance video
identified a black Jeep Cherokee as a suspect vehicle. Without much else to go on,
police released the video to the media the day after the murder to enlist the public’s
help. Jose Ortiz testified that he recognized the Jeep on the news as his own. He
had loaned it to appellant and Cortes on the morning of the killing.

Ortiz testified that after he recognized his Jeep on the news, he and appellant
met up and he questioned her about it. At first, appellant tried to convince him it
was not his Jeep. But eventually appellant told him that when Cortes was using the
Jeep, she “went to go get some drugs for somebody . . . and that probably something
went wrong.” Appellant told Ortiz not to pick up the phone if Cortes called “because
she [did not] know what [Cortes] got involved in.” Appellant urged Ortiz not to say
anything to anyone because he could “get in trouble with the police” and “[risk his]

2



citizenship.” Ortiz testified appellant recommended he “hide [the Jeep] and
probably paint it a different color,” and she offered to help pay for the paint job.
Ortiz thought appellant was trying to manipulate him by mentioning his immigration
status.

Later that day, Ortiz contacted the police to let them know he believed it was
his Jeep on the news as the one possibly involved in the murder. Detective Barnes
brought Ortiz to the police station and interviewed him, where Ortiz told Barnes he
had lent his Jeep to appellant and Cortes on the morning of the offense. Ortiz told
police appellant and Cortes told him Cortes’s car was having mechanical issues, so
they left the BMW they were driving with Ortiz, and he gave them his Jeep to use in
the meantime. Appellant and Cortes told Ortiz that they would be together all day
using the Jeep. Ortiz did not know anything about any planned murder. As far as
he knew, appellant and Cortes were simply dropping off a car for him to work on.

Appellant was supposed to come back after work to return the Jeep, but
instead she called Ortiz and told him to meet her at a Chili’s in Carrollton. When
Ortiz arrived, appellant was there alone. She told Ortiz that she had been dropped
off by a friend and that Cortes had the Jeep. They had drinks and appetizers before
leaving a little after 9 p.m. Shortly before they left, appellant tried to call Cortes,
and she told Ortiz that her phone was not getting through and she needed to borrow

his to make the call. Appellant spoke with Cortes outside and gave her Ortiz’s home



address so they could meet there to exchange the cars. They met up, and Ortiz got
his Jeep and appellant and Cortes got the BMW.

The BMW was not appellant’s or Cortes’s car either. Appellant got it from
her friend, Roberto Menendez, the day before. Menendez testified that on Tuesday,
September 1, appellant texted him asking if he could fix her car, a Lexus. He went
by appellant’s apartment after work and they switched cars. Appellant took
Menendez’s gold BMW even after Menendez told her his car had a significant
mechanical problem and did not always run. The plan was for Menendez to take
appellant’s car to the shop the next day, then on Wednesday evening they would
meet up at around 7:30 in the evening to get dinner and switch cars back.

But when 7:30 p.m. Wednesday arrived, Menendez testified appellant did not
answer her phone. Menendez finally heard from her at 9:30 p.m. when he was eating
at Gloria’s in Uptown, and she agreed to meet him in the parking garage to get her
car back. She arrived with Cortes.

Cortes, who cooperated with the State after reaching a plea-bargain
agreement, implicated appellant in Hatcher’s murder. Cortes testified appellant
resented Hatcher because Hatcher was dating appellant’s ex-boyfriend, Paniagua.
Appellant wanted Paniagua back, and eventually appellant made up her mind that
she “wanted to get rid of Kendra Hatcher.” Appellant asked Cortes if she knew

anyone “who could take care of it,” and Cortes agreed to help.



Cortes and appellant had numerous discussions and meetings, planning how
to kill Hatcher. They considered injecting her with heroin or a sedative or shooting
her with a gun. Appellant asked Cortes if she knew anyone else who could help
because Cortes was from “a rundown neighborhood.” They drove around together,
“asking people if they would be able to help” and “if they weren’t credible enough,
[they] would just leave them hanging.”

One day, appellant and Cortes ran into Love, Love’s children, and their friend,
Kelly Ellis, at Cortes’s brother’s house. Cortes and appellant “asked them if they
[could] help [them] in committing a murder,” and they went with Love to his
apartment to discuss it. They talked about different methods of killing Hatcher, “and
everybody came to the agreement [that] shooting her would be the fastest way to do
it.” Cortes testified that appellant was involved in the discussion. Appellant, Cortes,
and Love eventually pushed Ellis out of the plan because he was not being
sufficiently discreet.

Cortes testified that she and appellant went to Academy to buy a gun, but they
changed their minds when they considered that “it would fall back on [them].”
Eventually, Love acquired a Smith & Wesson handgun, which he showed to
appellant and Cortes at his apartment. Cortes testified that it was decided that she
was going to be the shooter and Love was going to drive, but in the end, they
swapped roles because Cortes knew Dallas better. Cortes testified she found a
firearms dealer through social media and called, asking if they had a silencer for a
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40 caliber Smith & Wesson. Later, an extraction of appellant’s phone discovered a
video created on the phone on August 27 that recorded a conversation about a
silencer for such a weapon.

Cortes testified that she and Love would be compensated by appellant for
killing Hatcher. Appellant, who held herself out as a member of a cartel, was going
to give Love “drugs and money,” and she was going to give Cortes money.
According to Cortes, appellant was flaunting her money and spreading it around in
the days prior to the murder.

Cortes stated appellant “had [Paniagua’s] iPhone account loaded to another
iPhone, and she was able to track him that way,” so they knew he bought plane
tickets for a trip to Mexico with Hatcher on September 3, which was Labor Day
weekend. They also knew that after that weekend Paniagua and Hatcher would be
moving to San Francisco. They picked September 2 to carry out their plan before
Hatcher could get away. Appellant wanted “to make it look like a robbery gone
bad.”

To decide where to carry out the killing, Cortes testified she and appellant
followed Hatcher on her daily routine. They followed her to work and to the parking
garage at her building. They were able to enter the garage by first parking in a
visitor’s spot, waiting for a car with garage access privileges to drive up, and then

tailing the vehicle into the garage. At Hatcher’s work, they watched her with



binoculars from across the street at a Salvation Army store. Appellant and Cortes
did this a few times, but on the day of the murder, it was just Love and Cortes.

The day before the murder, the trio did a “dry run.” Appellant, Cortes, and
Love drove from Love’s apartment to Hatcher’s work, and then to Hatcher’s
apartment to get a sense of timing. Afterwards, they dropped off Love and went to
the dental office where appellant worked to get gloves, syringes, disinfectant spray,
and wipes. Appellant and Cortes also stole a temporary paper license plate from a
blue Durango at an apartment complex in North Dallas to put on the Jeep before the
murder.

Cortes testified that on the day of the murder she and appellant picked up Love
and dropped him off at a Jack in the Box before going to Ortiz’s car shop to exchange
Menendez’s BMW for the Jeep. They did not want to use the BMW because it was
not reliable. They returned to the Jack in the Box, picked up Love, and then dropped
off appellant at a library in Carrollton. Cortes and Love then drove to The Gables,
where Hatcher resided, and parked across the street for thirty minutes to an hour.
From there, they drove to Hatcher’s work and saw that it was not yet open.
Thereafter, Cortes dropped off Love before picking up her son and nephew from
school, and she took them to a Sonic and dropped them off with her grandmother.

Cortes picked up Love again and they drove back to Hatcher’s work. Hatcher
left work, and they followed her for a time but eventually lost her in traffic. They
beat her to The Gables, followed someone through the gate into the garage, and
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parked. Appellant had showed them that Hatcher drove a white Toyota Camry, and
they knew from their prior scouting runs where she typically parked. They parked
facing the garage’s entrance so they could see when Hatcher entered. Love was in
the backseat with the gun, cleaning it and the bullets and clip to try to avoid leaving
fingerprints on anything.

They waited thirty minutes to an hour before Hatcher arrived and parked near
them. Love, who was wearing gloves, exited the Jeep with the gun and approached
Hatcher. Cortes said she did not see Love kill Hatcher, but she “heard the shots
fired.” The medical examiner later testified Hatcher died as a result of a gunshot
wound to the back of the head. Cortes backed out of her parking space, and Love
“ran into the Jeep with [Hatcher’s] belongings, her purse and a Nikon camera” and
the gun. Love got in the rear passenger side door and crouched down to avoid being
seen. Cortes at first drove the wrong way, incorrectly thinking there was another
exit, and then drove “back around and exited the way [she] entered.” Cortes drove
them to an abandoned house in Pleasant Grove “to clean the Jeep” of fingerprints
and put its real license plates back on. Love went through Hatcher’s purse and kept
the cash he found in her wallet. Cortes dropped off Love and then drove to her
grandmother’s house to pick up her son.

Cortes met appellant and Ortiz at Ortiz’s house to trade the Jeep for the BMW.
They took the BMW and drove to Gloria’s in Uptown to return it to Menendez and
to get appellant’s Lexus back. They then drove in the Lexus to Waxahachie to get
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rid of Hatcher’s belongings, but they did not find a suitably secluded arca. They
returned to Cortes’s grandmother’s home, where they burned “the items inside the
wallet,” as well as the hoodie Cortes had been wearing, and Love’s t-shirt. Cortes
kept the purse and wallet.

Cortes testified appellant bought $600 worth of marijuana and $300 worth of
cocaine, and she gave it and some amount of cash to Love. Cortes testified she
received $500 from appellant. Police found a photo of money on Cortes’s phone
that was taken early on the morning of September 4; around the same time, a photo
of Cortes and appellant was taken. Barnes testified he obtained a search warrant to
search appellant’s apartment after she was in custody. Police found a Chase ATM
receipt from August 28 for a $500 withdrawal.

After learning from Ortiz that appellant had borrowed the Jeep, Detective
Barnes testified he arranged to speak with appellant at the station. Appellant told
him that on the day of the murder she started her day at a library in Carrollton, and
that Cortes took her there because her car was in the shop with Menendez. Barnes
testified appellant was generally “having a hard time remembering how she got from
place to place,” but she “was very confident that she had a receipt in her possession
from Chili’s” from that night. Without prompting, appellant volunteered that her
phone died while she was at Chili’s and she asked a waitress for a charger. Appellant
denied knowing Hatcher. But Barnes testified a later extraction of appellant’s cell
phone uncovered a saved photo of Hatcher and Paniagua, which was admitted at
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trial. When Barnes showed appellant a picture of the black Jeep, she denied knowing
anything about it, though she said Cortes had borrowed it. Appellant told Barnes
that after learning about the shooting and the Jeep’s apparent involvement, she did
not ask Cortes about what happened.

Police collected a surveillance video from Ortiz’s neighbor that showed
appellant and Cortes at Ortiz’s house the night of the murder, exchanging the Jeep
for the BMW. It was admitted as an exhibit at trial, and Ortiz testified that he,
appellant, and Cortes were the people depicted in the video. Barnes testified the
video contradicted what appellant told him several times—that she had gone straight
home after being at Chili’s.

Cell phone data placed appellant with Cortes and Love before the killing.
Data from appellant’s phone was admitted at trial that revealed appellant’s phone
was “on the cell tower nearest to [Love’s] apartment” on September 1 at 7:41 a.m.
On the day of the murder, appellant’s phone was “hitting off the cell tower nearest
to the Jack in the Box at Royal and Stemmons™ at 10:22 a.m., where Cortes testified
they had dropped off Love. Data from Love’s and Cortes’s phones also showed
them to be at that Jack in the Box around that time. At 3:36 p.m., the data revealed
appellant’s phone “to be at the Carrollton Public Library.” An extraction of Ortiz’s
cell phone revealed a call was made at 7:47 p.m. from his phone to Cortes’s phone
in the Carrollton area shortly after the murder, which was around the time Cortes

said appellant called her from Ortiz’s phone. Cortes called appellant about forty-
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five minutes after the killing; the record of that call was deleted from appellant’s
phone. Moreover, the cell phone evidence showed appellant and Cortes contacted
each other ninety-nine times over a two-week period, from August 22 to September
4,

Love was eventually arrested, and his car was impounded. An ATF canine
trained to find explosives and gunshot residue alerted on the car’s center console,
though nothing but an ashtray appeared to be there. But when the detective pulled
up the plastic of the console, he saw “the butt of a gun sitting underneath the
ashtray.” Itwas a .40 caliber Smith & Wesson. The crime lab ran tests on a cartridge
case found at the crime scene and confirmed the handgun found in Love’s car was
the weapon used to kill Hatcher.

At trial, others testified about appellant’s obsession with and desire to harm
Hatcher. Appellant’s cousin, Moses Martinez, testified he and appellant were not
close, but that he started seeing more of her in 2015. Appellant was depressed about
her breakup with Paniagua, and they discussed Kendra Hatcher. Martinez at first
testified appellant asked him “to just scare [Hatcher]|” with a baseball bat, and
appellant said she would pay him, though she never told him that she was trying to
hurt Hatcher. When the State showed him his testimony from a prior hearing,
however, Martinez acknowledged appellant wanted him to hit Hatcher with the bat.

Appellant showed Martinez the baseball bat she wanted him to use.
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Appellant’s friend, Jennifer Escobar, described appellant as “super obsessed
with” and angry towards Paniagua after he broke up with appellant. Escobar said
appellant had a copy of Paniagua’s house key, tracked Paniagua’s movements on her
phone, and had access to his bank and e-mail accounts. Appellant showed Escobar
transactions he made and “would go through his e-mail.”

Escobar testified appellant asked her “to eliminate Kendra Hatcher” by
injecting her with something fatal. Appellant also wanted Escobar to put Paniagua
“in a coma with a bat.” In return, appellant would give Escobar “drugs, $2000, and
a car.” Escobar, after discussing it with her parents, decided not to get involved in
the plot.

Appellant’s friend Menendez, who had loaned her his BMW, also testified
that appellant constantly brought up Hatcher when he spent time with her.
Menendez once questioned appellant about why she was so obsessed with Hatcher,
and “she got mad and she stopped talking” to him for three or four days. One
evening, appellant asked Menendez to take her to “visit a friend,” and told him to
drive to The Gables apartments in Uptown. Menendez later saw news reports about
this offense and recognized The Gables, where Hatcher lived and was killed, as the
apartments to which appellant took him. Menendez also testified that in June of
2015, appellant asked if he could get her a gun. He said he could not because he did
not like guns and did not have anything to do with them. They did not discuss the
subject again.
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An extraction of appellant’s cell phone corroborated the testimonial evidence
about appellant’s motive. An image of Paniagua and Hatcher was saved on
appellant’s phone on June 15, 2015. A screenshot of the “Find My iPhone” tracking
app, which appeared to be tracking Paniagua’s phone, was created on May 25, 2015.
Images of Paniagua’s Frontier Airlines reservations were saved on March 21, 2015.
And an image of Paniagua’s social security card was also found on appellant’s
phone.

ANALYSIS
Sufficiency of the evidence

Appellant argues in her first issue that the evidence was insufficient to prove
that the murder was committed for remuneration. Because she seems to make both
sufficiency arguments and arguments based on article 38.14 of the code of criminal
procedure, we will address each issue separately.

We review the sufficiency of the evidence under the single standard set out in
Jackson v. Virginia, 443 U.S. 307 (1979); see Brooks v. State, 323 S.W.3d 893, 895
(Tex. Crim. App. 2010) (plurality op.). Under that standard, we view the evidence
in the light most favorable to the verdict and determine whether any rational trier of
fact could have found the essential elements of the crime beyond a reasonable doubt.
Jackson, 443 U.S. at 318-19. This standard “gives full play to the responsibility of
the trier of fact fairly to resolve conflicts in the testimony, to weigh the evidence,
and to draw reasonable inferences from basic facts to ultimate facts.” Id. at 319.
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The trier of fact may choose to disbelieve all or any part of a witness’s testimony.
Febus v. State, 542 S.W.3d 568, 572 (Tex. Crim. App. 2018). “A court’s role on
appeal is restricted to guarding against the rare occurrence when the factfinder does
not act rationally.” Nisbett v. State, 552 S.W.3d 244, 262 (Tex. Crim. App. 2018).

When the trial court’s charge authorizes the jury to convict on more than one
theory, the guilty verdict will be upheld as long as the evidence is sufficient on any
one of the theories. Guevara v. State, 152 S.W.3d 45, 49 (Tex. Crim. App. 2004).
Circumstantial evidence is as probative as direct evidence and can alone be sufficient
to establish an accused’s guilt. Id.

Appellant was indicted under two theories of capital murder. The indictment
alleged appellant

[d]id then and there intentionally and knowingly cause the death of
Kendra Hatcher, an individual, hereinafter called deceased, by
employing Kristopher Love to murder deceased for remuneration and
the promise of remuneration, to wit: drugs and United States currency,
from defendant and a drug cartel, and pursuant to said agreement, the
said Kristopher Love did then and there intentionally and knowingly
cause the death of the said deceased by shooting deceased with a
firearm, a deadly weapon,

And did further unlawfully then and there intentionally cause the death
of Kendra Hatcher . . . by shooting deceased with a firearm, a deadly
weapon, and the defendant was then and there in the course of
committing and attempting to commit the offense of robbery of said
deceased].]

The jury charge authorized conviction under either theory, incorporating a law of
parties instruction for the second. But because we find the evidence sufficient to

support the jury’s verdict under the first theory, we need not address the second. See
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Guevara, 152 S.W.3d at 49. For the first theory, appellant was charged with capital
murder under section 19.03(a)(3) of the penal code: a person commits capital murder
If she commits murder—that is, “intentionally or knowingly causes the death of an
individual”>—and she “employs another to commit the murder for remuneration or
the promise of remuneration.” See TEX. PENAL CoDE § 19.03(a)(3).

The State presented evidence of appellant’s motive for wanting Hatcher dead.
See Nisbett, 552 S.W.3d at 265 (“While motive is not by itself enough to establish
guilt of a crime, it is a significant circumstance indicating guilt.””). Appellant was
angry after Paniagua broke up with her, and she became obsessed with his new
relationship with Hatcher. Appellant either wanted Paniagua back or she wanted to
get back at him for breaking up with her. Numerous witnesses testified to this
motive, including Cortes, Menendez, Escobar, and Martinez. Furthermore, evidence
from appellant’s phone corroborated this motive: appellant tracked Paniagua’s
phone and saved images of him and Hatcher, their plane tickets, and Paniagua’s
social security card.

Cortes testified appellant asked her to kill Hatcher in exchange for money.
Martinez and Escobar also testified appellant asked them if they would either harm
or kill Hatcher. But Cortes testified she agreed to help appellant, and she and

appellant found Love, who also agreed to participate in the plot to kill Hatcher.

2 TEX. PENAL CODE § 19.02(b)(1).
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Cortes testified appellant promised to give her money and Love drugs and money in
exchange for helping to kill Hatcher.

Cortes testified the threesome agreed shooting Hatcher was the best way to
kill her. The plan was to make the killing look like a robbery gone wrong. Evidence
showed Hatcher was shot in the back of the head at her apartment’s parking garage
by a .40 caliber Smith & Wesson that was later found in Love’s car. Surveillance
footage from the garage showed a black Jeep exiting the garage just after the
shooting. Ortiz testified it was his Jeep, which he had loaned to appellant and Cortes
the morning of the shooting. He further testified appellant and Cortes returned the
Jeep to him that night. A neighbor’s security camera captured appellant and Cortes
returning the Jeep to him sometime after the shooting. A video, created days before
the killing, was found on appellant’s phone that recorded a conversation about
acquiring a silencer for a handgun like the one used.

Cortes testified appellant bought $600 worth of marijuana and $300 worth of
cocaine, and she gave it and some amount of cash to Love. Cortes testified she
received $500 from appellant. An ATM receipt found in appellant’s apartment
showed that she withdrew $500 a few days before the killing. Police found a photo
of money on Cortes’s phone that was taken two days after the shooting, and at the
same time, a photo of Cortes and appellant had been taken.

Cell phone data admitted at trial showed appellant was with Cortes and Love
before the shooting, and appellant and Cortes called each other ninety-nine times
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over a period spanning from August 22 to September 4. Cortes called appellant
about forty-five minutes after the murder. The record of that one call was deleted
from appellant’s phone. After being questioned by police, appellant fled to Mexico.

Appellant argues there was no evidence of an “acceptance of the offer” by
Love. But the State was required to prove appellant employed Love “to commit the
murder for remuneration or the promise of remuneration.” See TEX. PENAL CODE
8 19.03(a)(3). Cortes testified Love “was supposed to get drugs and money” for
Killing Hatcher. She further testified that, the day after the murder, she and appellant
got about $600 worth of marijuana and $300 worth of cocaine, which they then gave
to Love. She stated appellant also gave Love cash, though she was unsure of the
amount.

Viewing all of the evidence in the light most favorable to the verdict, we
conclude a rational factfinder could have found beyond a reasonable doubt appellant
caused Hatcher’s death by employing Love to shoot her, Love did shoot and kill
Hatcher, and he did so for drugs and money, which he received from appellant as
promised. Accordingly, sufficient evidence supported the jury’s verdict finding
appellant guilty of capital murder under section 19.03(a)(3). See Jackson, 443 U.S.
at 318-19. Having found the evidence sufficient, we will now address article 38.14,

which appellant also raises in her first point of error.
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Non-accomplice evidence

We conclude that sufficient non-accomplice evidence corroborated the
testimony of Cortes, the only accomplice who testified, as required by article 38.14.
“A conviction cannot be had upon the testimony of an accomplice unless
corroborated by other evidence tending to connect the defendant with the offense
committed; and the corroboration is not sufficient if it merely shows the commission
of the offense.” TeX. Cobe CRIM. PRoC. art. 38.14. Not mandated by common law
or the U.S. or Texas constitutions, this rule “reflects a legislative determination that
accomplice testimony implicating another person should be viewed with a measure
of caution.” Blake v. State, 971 S.W.2d 451, 454 (Tex. Crim. App. 1998).

In deciding whether the evidence is sufficiently corroborated by non-
accomplice evidence, we must eliminate the accomplice testimony from
consideration and then examine the rest of the record to see if there is any evidence
that tends to connect the accused with the commission of the crime. Solomon v.
State, 49 S.W.3d 356, 361 (Tex. Crim. App. 2001). “[T]he evidence must simply
link the accused in some way to the commission of the crime and show that rational
jurors could conclude that this evidence sufficiently tended to connect the accused
to the offense.” Malone v. State, 253 S.W.3d 253, 257 (Tex. Crim. App. 2008)
(cleaned up).

“Each case must be judged on its own facts”—there is no set amount of non-
accomplice evidence required. Gill v. State, 873 S.W.2d 45, 48 (Tex. Crim. App.
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1994). Apparently insignificant circumstances may constitute sufficient evidence of
corroboration, though a defendant’s mere presence at the scene of the crime, without
more, is insufficient. Malone, 253 S.W.3d at 257. While motive and opportunity
evidence is insufficient on its own, “both may be considered in connection with other
evidence that tends to connect the accused to the crime.” Smith v. State, 332 S.W.3d
425, 442 (Tex. Crim. App. 2011).

Ample non-accomplice evidence—everything other than Cortes’s
testimony—tended to connect appellant to Hatcher’s murder. As discussed above,
several witnesses other than Cortes testified that in the months leading up to the
offense appellant was obsessed with Hatcher and expressed a desire to hurt or Kill
her; an extraction of appellant’s cell phone corroborated these other witnesses’
testimony. Appellant engaged in a double car swap the day before and the day of
the murder. The second car she borrowed, the Jeep, was captured on video in
Hatcher’s parking garage before and after the shooting. Ortiz testified he loaned the
Jeep to appellant and Cortes the morning of the shooting, and they returned it that
night, after the shooting. This latter exchange was captured on video that was
admitted at trial. Ortiz testified appellant encouraged him to paint the Jeep a
different color after he confronted her about the fact that the Jeep was on the news.
Days before the shooting, a video was created on appellant’s phone of a conversation
about a silencer for a .40 caliber Smith & Wesson—the type of weapon used to Kill

Hatcher. Appellant’s cell phone data placed her with Cortes and Love on the day of
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the murder, and it showed an extraordinary number of communications with Cortes
over a short period of time before and after the killing. Two photos found on
Cortes’s phone—one of cash and one of appellant and Cortes—were determined to
have been taken in close proximity to each other early on September 4, two days
after the murder.

Thus, significant evidence other than Cortes’s testimony “tend[ed] to connect
the defendant with the offense committed[,]” and it did not “merely show[] the
commission of the offense.” See TEX. CoDE CRIM. PROC. art. 38.14. Instead, it
showed appellant was motivated to kill Hatcher and appellant was connected to the
vehicle, weapon, and people used to kill Hatcher around the time that she was killed.

Appellant argues the corroborative facts did not prove the remuneration
element. But “the testimony of an accomplice witness in a capital murder case need
not be corroborated on the element which elevated the murder to a capital murder.”
Anderson v. State, 717 S.W.2d 622, 631 (Tex. Crim. App. 1986) (citing Holladay v.
State, 709 S.W.2d 194 (Tex. Crim. App. 1986)).

Appellant also argues “the corroborating evidence was just as consistent with
innocent activity by [appellant] as with the murder plot theory espoused by Cortes.”
She further argues it “is just as likely that Cortes was responsible for enticing Love
to act as an emblem of her ‘loyalty’ to [appellant]—that Cortes had the audacity . . .
to do what [appellant] could only wish for.” But our role on appeal is limited to

reviewing whether any non-accomplice evidence “tended to connect” appellant to
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the commission of the offense. For the above reasons, we conclude that it did.
Appellant’s first issue is overruled.
Judicial notice

In overruling appellant’s first issue, we also deny her request to take judicial
notice of documents she included in the appendix of her original brief. In appellant’s
original brief, she included Cortes’s judgment of conviction, a motion striking words
from the indictment in Cortes’s case, and a transcript of Cortes’s testimony from
Love’s capital murder trial. A motions panel of this Court struck that brief. When
appellant filed a motion to reconsider the Court’s order striking her brief, the motions
panel of this Court denied appellant’s motion, but it also deferred to the submissions
panel whether to take judicial notice of appellant’s documents.

As appellant acknowledges, “We are reluctant to take judicial notice of facts
that go to the merits of [a] dispute.” Gaston v. State, 63 S.W.3d 893, 900 (Tex.
App.—Dallas 2001, no pet.). Generally, “appellate courts take judicial notice of
facts outside the record only to determine jurisdiction over an appeal or to resolve
matters ancillary to decisions that are mandated by law (e.g., calculation of
prejudgment interest when the court renders judgment).” Id.

We decline appellant’s invitation to depart from that general rule. Judicial
notice is particularly ill-fitted for the purpose to which appellant asks us to apply it
here. Appellant argues that based on inconsistencies between Cortes’s testimony in
Love’s trial and her testimony in this case, a rational trier of fact would have found
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that Cortes manufactured her story to fit the facts known by the police on September
21, 2018, the date Cortes testified she began telling the truth to prosecutors. She
argues that the documents she would have us judicially notice reveal those
Inconsistencies.

The standard we must apply deals only with “the record evidence adduced at
the trial.” Jackson, 443 U.S. at 324. This includes evidence both properly and
improperly admitted, see, e.g., Clayton v. State, 235 S.W.3d 772, 778 (Tex. Crim.
App. 2007), but it cannot include evidence not admitted. To say otherwise would
allow a defendant “to retry the case on appeal” through sufficiency review, which
we cannot do. See Flores v. State, 620 S.W.3d 154, 162 (Tex. Crim. App. 2021)
(Keller, P.J., dissenting) (“We have cautioned reviewing courts not to focus on
evidence that was not admitted at trial, to engage in a ‘divide and conquer’ analysis,
or act as a thirteenth juror.”). We therefore deny appellant’s request to take judicial
notice of the documents she included in her original brief and in her motion for
reconsideration. See Lewis v. State, No. 10-17-00007-CR, 2018 WL 2344762, at *5
(Tex. App.—Waco May 23, 2018, no pet.) (mem. op., not designated for
publication) (“We remind counsel that, in our review of [appellant’s] issues, we are
confined to the record before us and that the attachment of exhibits to a brief does

not constitute formal inclusion in the record.”).

3 Posey v. State, 966 S.W.2d 57, 63 (Tex. Crim. App. 1998).
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Article 38.36 instruction
In her second issue, appellant argues the trial court erred by including the
following instruction in the jury charge:
You are instructed that you may consider all relevant facts and
circumstances surrounding the alleged killing and the previous
relationship existing between the defendant and the deceased, if any,
together with all relevant facts and circumstances going to show the

condition of the mind of the defendant at the time of the offense alleged
in the indictment.

At the charge conference, appellant objected to this instruction. She argued
the instruction improperly emphasized “everything that the State wants to point out
between the accused and Dr. Hatcher.” She argued the statutory basis for the
instruction, article 38.36 of the Texas Code of Criminal Procedure, “goes to
admissibility” and that, while the instruction might be suitable for “a self-defense
scenario,” it was inapplicable in this case. The State responded that the instruction
tracked article 38.36 of the Texas Code of Criminal Procedure. The trial court
denied appellant’s request to remove the instruction.

“Appellate review of claims of jury-charge error first involves a determination
of whether the charge was erroneous and, if it was, then second, an appellate court
conducts a harm analysis, with the standard of review for harm being dependent on
whether error was preserved for appeal.” Cortez v. State, 469 S.W.3d 593, 598 (Tex.
Crim. App. 2015).

The trial court must deliver to the jury “awritten charge distinctly setting forth

the law applicable to the case.” See TEX. CoDE CRIM. PROC. art. 36.14. In so doing,
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the court must not express any opinion as to the weight of the evidence. Id. The
court “must ensure that all of the law applicable to the criminal offense that is set
out in the indictment or information is incorporated into the jury charge as well as
the general admonishments, including reference to the presumption of innocence,
proof beyond a reasonable doubt, unanimity of the verdict, and so forth.” Delgado
v. State, 235 S.W.3d 244, 249 (Tex. Crim. App. 2007).

To ensure compliance with article 36.14, a trial judge should “avoid including
non-statutory instructions in the charge because such instructions frequently
constitute impermissible comments on the weight of the evidence.” De La Torre v.
State, 583 S.W.3d 613, 617 (Tex. Crim. App. 2019).

The complained-of instruction here was not “non-statutory”: it tracked article
38.36 of the Texas Code of Criminal Procedure. Under article 38.36,

[i]n all prosecutions for murder, the state or the defendant shall be

permitted to offer testimony as to all relevant facts and circumstances

surrounding the killing and the previous relationship existing between

the accused and the deceased, together with all relevant facts and

circumstances going to show the condition of the mind of the accused
at the time of the offense.

TeX. CobeE CRIM. PrRoc. art. 38.36. Instructions based on article 38.36 are
“traditional part[s] of murder jury charges.” Elizabeth Berry & George Gallagher,
Texas Criminal Jury Charges 8 6:450 note (2020).

We do not think the instruction was an improper comment on the weight of
the evidence, as appellant argues. The instruction did not reference any specific

evidence and it did not “intimate that the jury should resolve any fact question in a
24—



certain way or that any of the evidence bearing upon such a fact question should be
given greater weight or credibility than other evidence bearing on the same
question.” See Atkinson v. State, 923 S.W.2d 21, 25 (Tex. Crim. App. 1996).

It therefore did not present the same problem as the instruction at issue in
Bartlett v. State, 270 S.W.3d 147 (Tex. Crim. App. 2008), a case to which appellant
directs us. There, the trial court, in the jury charge, “set out a lengthy explanation
of the statute governing the admissibility of the evidence of appellant’s refusal to
take a breath test and also described the arguments of both parties regarding the
significance of that evidence.” Id. at 152. The court of criminal appeals held that
the instruction was an impermissible comment on the weight of the evidence. Id. at
154.

In the course of so holding, the court described “three specific circumstances
under which a trial court may single out a particular item of evidence” in the jury
charge “without signaling to the jury an impermissible view of the weight (or lack
thereof) of that evidence.” Id. at 151 (emphasis added). The first is when the law
ascribes a particular weight or “a particular or limited significance” to a specific
category or item of evidence. Id. The second is when “the Legislature has expressly
required the trial court to call particular attention to specific evidence in the jury
charge when the law specifically identifies it as a predicate fact from which a jury

may presume the existence of an ultimate or elemental fact.” Id. And third, “the
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trial court may instruct the jury with respect to evidence that is admissible contingent
upon certain predicate facts that it is up to the jury to decide.” Id.

Here, the article 38.36 instruction told the jury it could consider “all relevant
facts and circumstances surrounding the alleged killing and the previous relationship
existing between the defendant and the deceased, if any, together with all relevant
facts and circumstances going to show the condition of the mind of the defendant at
the time of the offense[.]” We do not think this general instruction “single[d] out a
particular item of evidence.” See Bartlett, 270 S.W.3d at 151. The three Bartlett
categories therefore do not apply.

Furthermore, we find no case holding that including an article 38.36
instruction in the jury charge is error. On the contrary, several of our sister courts
have held that article 38.36 instructions are not improper. See, e.g., Milner v. State,
262 S.W.3d 807, 809 (Tex. App.—Houston [1st Dist.] 2008, no pet.) (citing
Valentine v. State, 587 S.W.2d 399, 401-02 (Tex. Crim. App. 1979)).* Our sister
courts all cite Valentine for this rule, but further support for it can be found in an
older case, Wheeler v. State, 239 S.W.2d 105, 106 (Tex. Crim. App. 1951). The
court of criminal appeals in Wheeler, in discussing an article 38.36 predecessor
statute, “expressly overruled” certain of its cases “[i]nsofar as [they] hold that the

substance of [the article 38.36 predecessor] should not be given in the charge, but

* See also Roberson v. State, 144 S.\W.3d 34, 42 (Tex. App.—Fort Worth 2004, pet. ref’d); Gold v.
State, 691 S.W.2d 760, 764 (Tex. App.—EIl Paso 1985), aff’d on other grounds, 736 S.W.2d 685 (Tex.
Crim. App. 1987).
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should serve only as a guide to the court in passing upon the admissibility of
testimony[.]” 1d.°

Accordingly, we conclude that the trial court did not err by denying
appellant’s request to remove the article 38.36 instruction from the jury charge. See
Cortez, 469 S.W.3d at 598. We overrule appellant’s second issue.

Law of parties instruction

In her third issue, appellant argues the trial court erred by failing to properly
charge the jury about the application of the law of parties as defined in Texas Penal
Code § 7.02(a)(2). The jury was charged, in pertinent part, to find appellant guilty
iIf it found beyond a reasonable doubt that appellant

did intentionally or knowingly cause the death of Kendra Hatcher . . .

by employing Kristopher Love to murder Kendra Hatcher for

remuneration or the promise of remuneration . . . and pursuant to said

agreement, Kristopher Love did intentionally or knowingly cause the
death of Kendra Hatcher by shooting her with a firearm . . . .

The State responds that the first type of capital murder alleged here—
“employ[ing] another to commit . . . murder for remuneration or the promise of
remuneration”—is “one manner or means of committing capital murder as a
principal.” Consequently, a law of parties instruction is unnecessary under the

State’s first theory of capital murder. We agree.

® We note, though, that the article 38.36 predecessor at issue in Wheeler applied only for punishment
purposes. Wheeler, 239 S.W.2d at 106; see also Carver v. State, 510 S.W.2d 349, 353-55 (Tex. Crim. App.
1974).
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The First Court of Appeals rejected an argument similar to appellant’s in
Lopez v. State, 493 S.W.3d 126, 137 (Tex. App.—Houston [1st Dist.] 2016, pet.
ref’d). In that case, the indictment tracked the language of section 19.03(a)(3) of the
penal code. Id. It alleged the defendant caused the death of the victim by employing
three people to murder the victim for remuneration. Id. The appellant argued the
trial court erred by failing to incorporate the mental state for party liability (“acting
with intent to promote or assist the commission of the offense”) in the application
paragraph. 1d. “In effect, [the appellant] argue[d] that the trial judge erred because
he did not fully instruct the jury on the law of parties in the application paragraph of
the jury charge.” 1d. The court of appeals noted the indictment tracked the language
of section 19.03(a)(3) and the application paragraph authorized the jury to convict
only upon finding that the appellant acted “intentionally or knowingly,” as required
by section 19.03(a)(3). 1d. Given that, the court concluded the application paragraph
authorized conviction of the appellant “as a principal under the correct mens rea
element.” Id.

The pertinent facts are the same here. The indictment and charge tracked
section 19.03(a)(3): appellant was indicted, under the first theory alleged, for causing
the death of Kendra Hatcher by employing Love to murder Hatcher for
remuneration. The charge, reproduced above, reflected the indictment, and it
tracked the statute: under section 19.03(a)(3), a person commits capital murder if the
person commits murder—that is, “intentionally or knowingly causes the death of an
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individual”®>—and the person ‘“employs another to commit the murder for
remuneration or the promise of remuneration.” See TEX. PENAL CoDE § 19.03(a)(3).

It may be that, normally in a murder case, when a defendant solicits murder
but does not pull the trigger, he or she should be charged under the law of parties.
But in a capital murder case charged under section 19.03(a)(3), the “parties” or
“solicitation” aspect of the crime is effectively built into the statute. Here, the jury
was asked whether appellant caused the victim’s death by employing Love to shoot
her.

Thus, the trial court properly instructed the jury it could convict appellant as
principal, not as party. See also Metcalf v. State, No. 14-19-00101-CR, 2020 WL
1880991, at *4-6 (Tex. App.—Houston [14th Dist.] April 16, 2020, no pet.) (holding
that a party instruction “would have been superfluous and was not required” when
the defendant was charged with causing the victim’s death by employing a hit man
to kill the victim for remuneration). We find no error in the charge, and we overrule
appellant’s third issue. See Cortez, 469 S.W.3d at 598.

Voir dire

Appellant argues in her fourth issue that one of the veniremembers “was

improperly excused from the jury panel because she was not shown to be disqualified

to serve as a juror.” Following an off-record discussion, the trial court stated, “All

® TEX. PENAL CODE § 19.02(b)(1).
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right. We’re on the record. It appears that Venireperson [ ] Sweet, is posting online
about this trial. The State has no objection to excusing her.” Appellant objected and
asked “that she be admonished should we get to her.” The trial prosecutor then
stated, “Well, to that extent, then, we challenge her for cause. She’s violated the
Court’s instructions.” The trial court granted the challenge for cause.

“A challenge for cause is an objection made to a particular juror, alleging
some fact which renders the juror incapable or unfit to serve on the jury.” TEX. CODE
CRIM. PRrRoC. art. 35.16(a). “The State may assert grounds for a challenge that are
not included in Article 35.16 where the challenge is based on facts demonstrating
that the prospective juror would be incapable of or unfit for jury service.” Granados
v. State, 85 S.W.3d 217, 230 n.37 (Tex. Crim. App. 2002). Challenges that are not
based on one of the enumerated grounds in article 35.16 are “addressed to the sound
discretion of the trial judge.” See Mason v. State, 905 S.W.2d 570, 577 (Tex. Crim.
App. 1995). A trial court’s ruling on a challenge for cause should be reviewed “with
considerable deference because the trial judge is in the best position to evaluate a
veniremember’s demeanor and responses.” Gardner v. State, 306 S.W.3d 274, 295—
96 (Tex. Crim. App. 2009).

Even if the trial court erred by striking this juror, which we do not decide, we
do not think any error could have affected appellant’s substantial rights. See TEX.
R. App. P. 44.2(b). “[A] defendant has no right that any particular individual serve
on the jury.” Jones v. State, 982 S.W.2d 386, 393 (Tex. Crim. App. 1998). Her
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“only substantial right is that the jurors who do serve be qualified.” 1d. Thus, “the
erroneous dismissal of a prospective juror calls for reversal ‘only if the record shows
that the error deprived the defendant of a lawfully constituted jury.”” Davis v. State,
No. 05-19-01316-CR, 2021 WL 3671196, at *6 (Tex. App.—Dallas Aug. 18, 2021,
no pet.) (mem. op., not designated for publication) (quoting Jones, 982 S.W.2d at
394). We look to the fairness and impartiality of the jurors who actually sat to make
that determination. See Gamboa v. State, 296 S.W.3d 574, 580 (Tex. Crim. App.
2009).

Here, appellant does not complain the sworn jurors were unfair or unable to
be impartial. Further, our review of the record does not raise any such concern.
Given that “we presume that jurors are qualified absent some indication in the record
to the contrary[,]” Ford v. State, 73 S.W.3d 923, 925 (Tex. Crim. App. 2002), we do
not think any error in granting the State’s challenge to this veniremember affected
appellant’s substantial rights. See TEX. R. App. P. 44.2(b).

In disregarding any non-constitutional error under rule 44.2(b), we necessarily
reject appellant’s argument that any error was of constitutional dimension because
it was “about the juror’s right to sit on the jury” or about the juror’s right to free
speech. Appellant did not make these objections at trial, and they are therefore not
preserved for our review. See Clark v. State, 365 S.W.3d 333, 339 (Tex. Crim. App.
2012) (“The point of error on appeal must comport with the objection made at

trial.””). Appellant’s fourth issue is overruled.
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In her fifth issue, appellant argues the trial court unlawfully excused
Veniremember Perry from the panel, “violating [appellant’s] right to have the State’s
peremptory challenges limited to 10.” After voir dire, the State questioned
Veniremember Perry about appellant’s Fifth Amendment right not to testify. Perry
admitted that if appellant did not testify, “then that would probably like push me a
little more towards™ guilt. He said, “it would affect me, yeah.” Defense counsel
then noted that the trial judge would give him an instruction telling him not to
consider appellant’s failure to testify; counsel asked Perry if he could follow the
judge’s instruction. Perry responded, “l cannot.”

The State challenged him for cause. Appellant objected to the State’s
challenge, arguing that the State was not permitted to rely upon the Fifth Amendment
privilege in challenging a juror. The trial court granted the State’s challenge.
Appellant then requested an additional peremptory challenge, which the court
denied.

A challenge for cause may be made by the State if the juror “has a bias or
prejudice against any phase of the law upon which the State is entitled to rely for
conviction or punishment.” TEX. CODE CRIM. PROC. art. 35.16(b)(3). As the State
points out, the court of criminal appeals has held that a “venireperson is
challengeable by the State for cause under article 35.16(b) based upon their belief
that the defendant’s failure to testify constitutes an admission of guilt.” Flores v.
State, 871 S.W.2d 714, 719 (Tex. Crim. App. 1993). “That such a bias might have
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been in favor of the State does not prevent the State from making a challenge on that
basis.” Id.

Thus, we conclude the trial court did not err by granting the State’s challenge,
given Perry’s clear statement that he would not be able to follow the court’s Fifth
Amendment instruction. See id.

In deciding the State could challenge Perry for cause under article 35.16(b)(3),
we reject appellant’s contention she was entitled to “waive” Perry’s disqualification
as a trump card against the State’s challenge. Appellant cites no authority for her
claim, which, we note, would contradict the court of criminal appeals’ holding in
Flores. We also reject appellant’s contention that the State, in effect, received an
additional peremptory strike when the trial court granted the State’s challenge for
cause of Perry. This is, as the court of criminal appeals put it in another case, “not
correct.” Jones, 982 S.W.2d at 393 (“It is especially wrong to equate the State’s
challenge for cause to a peremptory challenge, because the State has the right to
challenge disqualified jurors even when their disqualifications might seem to make
them favor the State.”). We overrule appellant’s fifth issue.

Evidentiary issues

In her sixth issue, appellant argues the trial court violated her constitutional
right to present evidence that called Cortes’s credibility into question. During her
cross-examination of Cortes, appellant sought to play “video snippets” from Cortes’s
interviews with the police, which totaled about ten minutes of footage. Appellant
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argued the jury “needs to see exactly what [Cortes] looks like when she lies.” She
argued that several state and federal constitutional provisions gave her the right to
play video clips of Cortes’s police interviews to show “what Cortes looks like when

2

she lies.” Defense counsel explained, “Our trial theory is when [Cortes] . . . gets
boxed into something, gets caught in her lies, her go-to deal is to blame [appellant].”

The trial court denied appellant’s request “to play any excerpts from the
videotape,” noting that “the jury can certainly evaluate the demeanor of the witness
because she’s sitting on the witness stand.” The court further ruled that appellant
had “an absolute right to ask [Cortes] any question . . . regarding to what she lied
about, how she lied, when she lied.”

On appeal, appellant argues the videos were admissible under Texas Rule of
Evidence 611(b). She also argues the Confrontation Clause required the admission
of her videos. A trial court’s ruling on the admissibility of evidence is reviewed for
an abuse of discretion. Johnson v. State, 490 S.W.3d 895, 908 (Tex. Crim. App.
2016). “A witness may be cross-examined on any relevant matter, including
credibility.” TEX. R. EvID. 611(b). “Extrinsic evidence of a witness’s prior
inconsistent statement is not admissible unless the witness is first examined about
the statement and fails to unequivocally admit making the statement.” TEX. R. EVID.
613(a)(4). Similarly, “[e]xtrinsic evidence of a witness’s bias or interest is not
admissible unless the witness is first examined about the bias or interest and fails to
unequivocally admit it.” Id. 613(b)(4). But an argument that evidence should have
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been admitted to attack a witness’s credibility may also involve the Confrontation
Clause, which protects an accused’s right “to be confronted with the witnesses
against him.” U.S. CoNsT. amend. VI; Johnson, 490 S.W.3d at 909. The court of
criminal appeals in Hammer v. State, 296 S.W.3d 555 (Tex. Crim. App. 2009),
explained the relationship between the right of confrontation, the rules of evidence,
and the trial court’s discretion:

The Sixth Amendment right to confront witnesses includes the right to
cross-examine witnesses to attack their general credibility or to show
their possible bias, self-interest, or motives in testifying. This right is
not unqualified, however; the trial judge has wide discretion in limiting
the scope and extent of cross-examination. Generally, the right to
present evidence and to cross-examine witnesses under the Sixth
Amendment does not conflict with the corresponding rights under state
evidentiary rules. Thus, most questions concerning cross-examination
may be resolved by looking to the Texas Rules of Evidence. In those
rare situations in which the applicable rule of evidence conflicts with a
federal constitutional right, Rule 101(c) requires that the Constitution
of the United States controls over the evidentiary rule. Rule 101(c) also
states, “Where possible, inconsistency is to be removed by reasonable
construction” as well as by reasonable application of the rule. Thus,
compliance with the reasonable construction and application of a rule
of evidence will, in most instances, avoid a constitutional question.

296 S.W.3d at 561. This “wide discretion” means that a defendant is “not entitled
to ‘cross-examination that is effective in whatever way, and to whatever extent,” he
might wish.” Johnson, 490 S.W.3d at 909-10 (quoting Delaware v. Van Arsdall,
475 U.S. 673, 679 (1986)).

Here, Cortes admitted during direct examination she lied to the police and
prosecutors many times because she “was trying to deflect attention from” herself.

She lied “over and over and over again.” She stated that she changed her mind and
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decided to start telling the truth after her mother died. She said she did not have a
plea-bargain agreement in place when she first told the State the whole truth.
Eventually, she testified, she entered the first half of an agreement by which she
would testify at Love’s and appellant’s trials and plead guilty and serve thirty-five
years’ confinement in return. On cross-examination, appellant went through
particular lies Cortes told the police. Cortes admitted to each one. She admitted that
she told Detective Barnes she never went into the parking garage, which, she
admitted, was a lie. She admitted she told Barnes that she intended to take her son
to the park, which, she conceded, was a lie.

Thus, because Cortes admitted to her prior inconsistent statements, the trial
court could have acted within its discretion by finding that extrinsic video evidence
was properly excluded under rule 613(a)(4). Appellant relies on rule 611(b), which
states that a “witness may be cross-examined on any relevant matter, including
credibility.” TEX.R. EvID. 611(b). But, as we detailed above, appellant was free to
cross-examine Cortes about many things, including her credibility and the lies she
previously told. Nothing in rule 611(b)’s general terms required the admission of
video of Cortes’s interview, particularly since she freely confessed her prior
dishonesty. See TEX.R. EVID. 613(a)(4).

We also think the trial court would have been within its discretion in
concluding under rule 403 that the video’s probative value was substantially

outweighed by consideration of “needless presentation of cumulative evidence.”
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TEX. R. EVID. 403 (“Although relevant, evidence may be excluded if its probative
value is substantially outweighed by the danger of unfair prejudice, confusion of the
Issues, or misleading the jury, or by consideration of undue delay, or needless
presentation of cumulative evidence.”). Appellant’s stated reason for offering the
video was to let the jury see Cortes’s demeanor as she told falsehoods to the police.
But, as the trial court pointed out, “the jury can certainly evaluate the demeanor of
the witness because she’s sitting on the witness stand.” Thus, the court could have
concluded any probative value in the video was substantially outweighed by
concerns of needless cumulation. See Shanta v. State, No. 01-05-01133-CR, 2007
WL 1119897, at *2 (Tex. App.—Houston [1st Dist.] Apr. 12, 2007, no pet.) (mem.
op., not designated for publication) (when defendant offered complainant’s
videotaped statement to show her demeanor, “the trial court would have been within
its discretion to exclude the evidence because the videotape would have been
cumulative of the complainant’s trial testimony that showed her demeanor, her
character, and the way she answers questions™).

Nor do we think these evidentiary bases for exclusion ran afoul of any
constitutional rights. Appellant cites Hammer and Johnson for her constitutional
argument. Neither of these authorities support appellant’s argument that the video
of Cortes was admissible to show what Cortes “looks like when she lies.” As
discussed above, both Hammer and Johnson clearly articulate a trial court’s “wide
discretion” to “limit the scope and extent of cross-examination[.]” Hammer, 296
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S.W.3d at 561; Johnson, 490 S.W.3d at 909. That discretion is limited by the
Confrontation Clause particularly when it comes to “cross-examining a witness
concerning possible motives, biases, and prejudices.” See Johnson, 490 S.W.3d at
910. Cortes’s demeanor in being interviewed by the police did not go to any motive,
bias, or prejudice she had in testifying. Indeed, as discussed in the next point of
error, appellant cross-examined Cortes regarding her possible motives, biases, and
prejudices when she questioned Cortes about the plea-bargain deal she made with
the State.

We conclude that the trial court acted within its discretion when it ruled
appellant’s video exhibit inadmissible. See Johnson, 490 S.W.3d at 908.
Appellant’s sixth issue is overruled.

Appellant argues in her seventh issue that the trial court “deprived [her] of her
constitutional right to present relevant evidence” relating to Cortes’s eligibility for
parole under the plea bargain agreement Cortes reached with the State.

At trial, the State asked Cortes if she had a “deal in place” when she first told
the police the truth. Cortes answered,

A. Not at that time. It wasn’t until afterwards.
Q. We told you that we were looking for some truth from you?
A. Yes.

Q. And how many times have | told you that all I want to hear from you
Is the truth?

A. Over and over again.
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Q. And when -- after we sat down and talked to you and talked to you
again and confirmed some of the other things that we had questions
about with you —

A. Yes.

Q. -- you entered the first half of -- of a deal for you; is that right?
A. That’s correct.

Q. And what is your deal?

A. | testified at Kristopher Love’s and Brenda Delgado’s trial, and I get
a guilty plea for 35 years.

Q. For 35 years?
A. Yes.

Q. So you get -- you will be guilty of murder, which you’ve plead guilty
to a murder?

A. Yes.

Q. And you’ve done the first half of that in front of this Judge; is that
right?

A. Yes.

Q. And ultimately, it’s that -- if -- if you don’t tell the truth that -- that
thing can go away?

A. Yes.

Q. If we find that you are lying to us, if we were able to confirm that --
that what you’re telling us is not truthful, you understand the
consequences of that?

A. Yes. | will possibly face the death penalty.

And on cross-examination, appellant twice more reiterated Cortes’s thirty-five-year

plea bargain. The second time, appellant asked Cortes,
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Q. Now, we have heard what you’re willing to do by your statements
here for $500. You knew then before you went into that meeting with
the prosecutors and cut your deal, you knew then you could be facing
the death penalty, as we previously discussed, correct?

A. Yes.

Q. And when this deal was made, that they would take capital off and
let you plead to a straight murder, you knew that was a huge difference,
didn’t you?

A. Yes.

Q. You knew that unlike capital murder, a straight murder is affected
by the parole laws, correct?

A. | didn’t know that.

Q. Are you telling this jury that you have no concept of parole?
A. 1 didn’t know -- rephrase your question.

Q. Prior to cutting the deal, is it your testimony before this jury that you
have no concept of the application of the parole laws and how they may
affect you?

A. | didn’t understand how parole worked, if that’s what you’re asking
me.

Q. Do you understand it today?
A. Yes.

Then, when appellant tried to question Cortes further about parole, the State objected
that appellant’s line of questioning was improper. The trial court sustained the
objection. Appellant questioned Cortes one last time about her deal:

Q. You understand that if you don’t cut a deal with these guys, they had
you at an absolute minimum life without parole, correct?
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A. Yes.

Q. And now you understand that with the deal you cut, you’ll be
breathing free air by the time you’re my age, no matter what happens
to you; truthful statement?

A. Yes.

“[E]xposing a witness’s motivation to testify against a defendant is a proper
and important function of the constitutionally protected right to cross-examination.”
McDuff v. State, 939 S.W.2d 607, 617 (Tex. Crim. App. 1997). Defendants are
allowed “great latitude to show any fact which would tend to establish ill feeling,
bias, motive, and animus on the part of the witness testifying against” them. Id.
However, “this right does not prevent a trial court from imposing some limits on the
cross-examination into the bias of a witness.” Id.

In McDuff, the appellant sought to question an accomplice witness “about his
knowledge of the difference between the parole eligibility time period” for a capital-
murder life sentence versus a life sentence for someone convicted of aggravated
kidnapping or aggravated robbery. 1d. The court of criminal appeals held that it was
permissible for the appellant to show that the witness had serious pending state
charges because they could have affected his testimony, but that it was
impermissible to “elicit the accomplice witness’s knowledge or lack of knowledge
of the difference in parole eligibility minimum time periods” because it “would not
have any further shown his vulnerable relationship with the State or his potential

motive, bias, or interest.”
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Here, both the State and appellant questioned Cortes thoroughly about the plea
bargain agreement she made with the State. She explained that it was for thirty-five
years’ confinement and that she was possibly avoiding the death penalty or life
without parole in exchange for pleading guilty and testifying in Love’s and
appellant’s trials. Thus, appellant was able to expose Cortes’s motive to testify
against appellant by questioning her about the substantial benefit she received by
pleading guilty and agreeing to testify.

As in McDuff, we cannot see how questioning appellant any further about her
knowledge of parole eligibility would have “any further shown [her] vulnerable
relationship with the State or [her] potential motive, bias, or interest.” Id.
Accordingly, we do not think the trial court abused its discretion in imposing this
limit on appellant’s cross-examination of Cortes. Id. Appellant’s seventh issue is
overruled.

In her eighth issue appellant argues the trial court erred by overruling her
“hearsay objection to an expert’s written report of his analysis and opinions of
physical evidence.” A forensic analyst analyzed samples from Hatcher’s hands and
found there was gunshot residue on both of them. The analyst testified that meant
Hatcher either “fired a gun or handled a gun that had been fired or was in the
proximity of a gun when the gun was fired.” The State asked the analyst about “a

hypothetical scenario”: if Hatcher “had her hands behind her head and was shot
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execution style in the back of the head, coming out her chin, would your findings be
consistent with that hypothetical situation?”” The analyst answered, “Yes, it would.”

A copy of the analyst’s report documenting his findings was then admitted
over appellant’s hearsay objection. The report noted that “six particles characteristic
of primer gunshot residue were confirmed on the sample stubs collected from the
hands of Kendra Hatcher[,]” five from the back of the left hand and one from the
back of the right hand. The presence of the residue, the report concluded, “could be
due to the individual” firing a gun, handling a gun or object with residue, or “being
in the proximity” of a gun when it was fired.

Assuming the report was inadmissible hearsay, we conclude that its admission
did not affect appellant’s substantial rights. “A violation of the evidentiary rules that
results in the erroneous admission of evidence is non-constitutional error.” Jones v.
State, 111 S.W.3d 600, 604 (Tex. App.—Dallas 2003, pet. ref’d). We disregard any
non-constitutional error that does not affect a defendant’s “substantial rights.” TEX.
R. App. P. 44.2(b). A substantial right is affected if an error has a substantial and
injurious effect or influence in determining the jury’s verdict. See, e.g., Thomas v.
State, 505 S.W.3d 916, 926 (Tex. Crim. App. 2016).

The report at issue here reflected what the analyst testified to—gunshot
residue was found on Hatcher’s hands, which meant one of three things: Hatcher
fired a gun, handled a gun that had been fired, or was near a gun when it was fired.
Since the report restated what its author had already testified to, we cannot conclude
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its admission had a substantial and injurious effect or influence on the jury’s verdict.
See, e.g., Mendoza v. State, 69 S.W.3d 628, 634 (Tex. App.—Corpus Christi—
Edinburg 2002, pet. ref’d) (holding that admission of hearsay testimony was
rendered harmless by admission of the same or similar evidence without objection).
Appellant’s substantial rights were therefore not affected by any error, so we
disregard it. See TEX. R. App. P. 44.2(b). Appellant’s eighth issue is overruled.

In her ninth issue, appellant argues the trial court erred by admitting a video
of security footage of the street in front of Ortiz’s house, which, she argues, was not
properly authenticated. Appellant objected “as to lack of personal knowledge, as
well as hearsay and Sixth and Fourteenth Amendment confrontation.” On appeal,
appellant argues only that the State failed to properly authenticate the video.

A trial court’s ruling on an authentication issue is reviewed on appeal for
abuse of discretion. Angleton v. State, 971 S.W.2d 65, 67 (Tex. Crim. App. 1998).
“To satisfy the requirement of authenticating or identifying an item of evidence, the
proponent must produce evidence sufficient to support a finding that the item is what
the proponent claims it is.” TEX. R. EvID. 901(a). “In a jury trial, it is the jury’s
role ultimately to determine whether an item of evidence is indeed what its proponent
claims; the trial court need only make the preliminary determination that the
proponent of the item has supplied facts sufficient to support a reasonable jury
determination that the proffered evidence is authentic.” Butler v. State, 459 S.W.3d

595, 600 (Tex. Crim. App. 2015). “Conclusive proof of authenticity before allowing
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admission of disputed evidence is not required.” Fowler v. State, 544 S.W.3d 844,
848 (Tex. Crim. App. 2018). Rule 901 requires only “some evidence” to support a
finding that the evidence at issue is what the proponent says it is. Id.

The State presented evidence that Detective Barnes obtained a copy of the
surveillance video from Ortiz’s neighbor. The first part of the video showed the
street in front of Ortiz’s house on September 2, when Ortiz, appellant, and Cortes
met up to exchange cars. It was admitted without objection as State’s Exhibit 91
during the testimony of Cortes. In her testimony, Cortes stated that the video
depicted the street in front of Ortiz’s house and she confirmed she, Ortiz, and
appellant were the individuals portrayed in the video. Ortiz also testified that the
video captured the meeting between himself, appellant, and Cortes. The second part
of the video, which appellant complains about here, depicted the same view of the
street but from the next day, when appellant and Cortes met to discuss the Jeep. It
was admitted as State’s Exhibit 408 during the testimony of Detective Barnes, who
testified that it was a copy of the surveillance video across from Ortiz’s house. When
it was admitted, the prosecutor told the court that it was “a copy of the security
camera” and was a ‘“separate segment” from the one that had already been shown.
The video bears a date and timestamp that matched Ortiz’s testimony about when he
and appellant met the evening of September 3. The date and time also matched the

information appellant provided to Detective Barnes about when she and Ortiz met.
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Given that, we cannot conclude that the trial court abused its discretion in
finding that “some evidence” supported the authenticity of the video. See Fowler,
544 S.W.3d at 848. Appellant’s ninth issue is overruled.

Finally, appellant argues in her tenth and eleventh issues that the trial court
erred by admitting “backdoor hearsay” through the testimony of Detective Barnes
and that this testimony was also “improper bolstering.” Appellant notes in her brief
that “the State repeatedly asked [Barnes] about statements made to him during the
investigation—and implied that such information proved the falsity of what
[appellant] told him.” She then cites eleven pages in the record without noting what
testimony in particular she complains about.

The reporter’s record pages appellant cites include the following objected-to
testimony. Barnes testified over appellant’s hearsay objection that, as a result of his
investigation, he learned Ortiz had information about the Jeep and Ortiz was the
owner of the Jeep. Barnes testified Ortiz informed him his Jeep was borrowed by
appellant and Cortes on the morning of the offense because Cortes’s car was having
mechanical issues and that they were supposed to return it “in the evening hours.”
Barnes further testified that Ortiz explained to him that he and appellant were
childhood friends. Barnes also testified “that the information related to me that
[Cortes] dropped [appellant] off at a library at the very beginning of the
investigation.” Barnes testified he spoke with Menendez and learned he had
appellant’s car. Barnes testified that he spoke with a woman named Mirlande. Over
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appellant’s overruled hearsay objection, he said that there had been a dating
relationship between Mirlande and Paniagua after Paniagua dated appellant. He
testified over overruled hearsay and improper-bolstering objections that appellant,
not Cortes, borrowed a BMW, not as appellant claimed in her interview with Barnes.
Finally, Barnes testified, over appellant’s overruled hearsay objection, that as he
interviewed Cortes, she “bit-by-bit” implicated herself in the offense.

Assuming without deciding that any of this testimony was inadmissible
hearsay or “improper bolstering,” we do not think any error affected appellant’s
substantial rights. See TEx. R. Aprp. P. 44.2(b). The testimony at issue here also
came into evidence through other witnesses. See, e.g., Mendoza, 69 S.W.3d at 634
(admission of hearsay testimony rendered harmless by admission of same or similar
evidence without objection). Ortiz testified he contacted the police and spoke with
Detective Barnes about his Jeep and appellant, his childhood friend, borrowed it and
was supposed to return it in the evening. Evidence that Cortes dropped off appellant
at the library was admitted through Cortes’s testimony and through the video of
appellant’s interview with Barnes. Menendez testified appellant brought her car to
him to work on and that appellant borrowed the BMW from him. Paniagua testified
he dated a woman named Mirlande in 2015. And Cortes testified she participated in
the murder of Hatcher. Accordingly, we do not think Barnes’s repetition of these
details from his investigation could have had a substantial and injurious effect or
influence in determining the jury’s verdict. See Thomas, 505 S.W.3d at 926. We
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disregard any error. See TEX. R. App. P. 44.2(b). Appellant’s final two issues are
overruled.
CONCLUSION

We affirm the trial court’s judgment.

/Ken Molberg/
KEN MOLBERG
JUSTICE

190821f.p05
Publish
TeEX. R. App. P. 47.2(b)
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Judgment entered this 215 day of October, 2021.
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